UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

REGION I11
In the Matter of: | o
| EPA Docket No. CWA-03-2016-0152 .o
Leighow Oil Co., Inc. | ES
11 A Street | -
Danville, PA 17821, | — Yy
| o
Respondent. | S
| Proceeding Under Section 311(j) ey
| and 311(b)(6)(B)(i) of the Clean Water Act, . .
| 33 U.S.C. § 1321(j) and 1321(b)(6)(B)(i) - 2
I
|
CONSENT AGREEMENT
1. This Consent Agreement is proposed and entered into under the authority vested

in the Administrator of the U.S. Environmental Protection Agency (“EPA”) by
Section 311(b)(6)(B)(i) of the Clean Water Act (“CWA?”), as amended, 33 U.S.C.
§ 1321(b)(6)(B)(i), and under the authority provided by 40 C.F.R. § 22.13(b),
22.18(b)(2) and (3), and 22.50(a)(1) and (b) of the Consolidated Rules of Practice
Governing the Administrative Assessment of Civil Penalties and the
Revocation/Termination or Suspension of Permits (“Part 22 Rules™), 40 C.F.R.
Part 22. The Administrator has delegated this authority to the Regional
Administrator of EPA, Region III, who in turn has delegated it to the Director of
the Region’s Hazardous Site Cleanup Division (“Complainant”).

2. The parties agree to the commencement and conclusion of this matter by issuance
of this Consent Agreement and Final Order (collectively “CAFQO”), as prescribed
by the Part 22 Rules pursuant to 40 C.F.R. § 22.13(b) and 22.18(b), and having
consented to the entry of this CAFO, agree to comply with the terms of this
CAFO.

3. For purposes of this proceeding only, Respondent admits to the jurisdictional
allegations set forth in this Consent Agreement.

4, Respondent neither admits nor denies the specific factual allegations, findings of
fact, and conclusions of law set forth in this Consent Agreement, except as
provided in Paragraph 3, above.

5. Respondent agrees not to contest EPA’s jurisdiction with respect to the execution,
enforcement, and issuance of this CAFO.



10.

11.

12.

13.

14.

15.

Leighow Oil Co., Inc.
Docket No. CWA-03-2016-0152

For purposes of this proceeding only, Respondent hereby expressly waives its
right to contest the allegations set forth in this Consent Agreement and any right
to appeal the accompanying Final Order.

Each party shall bear its own costs and attorney’s fees.

Statutory and Regulatory Authority

Congress enacted the CWA, 33 U.S.C. §§ 1251 et seq., in 1972.

Section 311(a)(1) of the Act, 33 U.S.C. § 1321(a)(1), defines “o0il” as “oil of any
kind or in any form, including, but not limited to, petroleum, fuel oil, sludge, oil
refuse, and oil mixed with wastes other than dredged spoil.”

In Section 311(j)(1)(C) of the CWA, 33 U.S.C. § 1321(G)(1)(C), Congress
required the President to promulgate regulations which would, among other
things, establish procedures, methods, and other requirements for preventing
discharges of oil from onshore facilities into navigable waters and for containing
such discharges.

By Executive Order 12777, the President delegated the authority to promulgate
regulations under Section 311(j) of the CWA to EPA for non-transportation-
related onshore and offshore facilities.

Pursuant to its delegated authority under Section 311(j) of the CWA, EPA
promulgated the Oil Pollution Prevention Regulations, codified at 40 C.F.R.
Part 112 (the “Regulations™).

Pursuant to 40 C.F.R. § 112.1(b), the Regulations apply to any owner or operator
of a non-transportation-related onshore or offshore facility engaged in drilling,
producing, gathering, storing, processing, refining, transferring, distributing,
using, or consuming oil or oil products, which due to its location, could
reasonably be expected to discharge oil in quantities that may be harmful into or
upon the navigable waters of the United States or adjoining shorelines. Pursuant
to 40 C.F.R. § 112.1(d), the Regulations do not apply to any owner or operator of
a facility with an aggregate aboveground oil storage capacity of 1,320 gallons or
less.

According to 40 C.F.R. § 112.3, an owner or operator subject to the Regulations
must prepare in writing and implement a Spill Prevention, Control, and
Countermeasure (“SPCC”) plan, in accordance with § 112.7 and any other
applicable section.

For violations of Section 311(j) of the CWA, 33 U.S.C. § 1321(j), EPA has
authority, under Section 311(b)(6) of the CWA, 33 U.S.C. § 1321(b)(6), as
amended by the Debt Collection Improvement Act and implemented by 40 C.F.R.
Part 19, Adjustment of Civil Monetary Penalties for Inflation, to file an
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Administrative Complaint seeking a civil penalty of $16,000 per violation, up to a
maximum of $37,500, or seeking $16,000 per day for each day during which a
violation continues, up to a maximum of $177,500, for violations occurring after
January 12, 2009.

Findings of Fact and Conclusions of Law

Respondent is a Pennsylvania corporation. The corporate headquarters is located
at 11 A Street, Danville, PA 17821.

Respondent is a person within the meaning of Sections 311(a)(7) and 502(5) of
the CWA, 33 U.S.C. §§ 1321(a)(7) and 1362(5), and 40 C.F.R. § 112.2.

Respondent is the owner and operator of a facility that stored and distributed
heating oil, low-sulfur off-road diesel fuel, and gasoline, which was located at 118
Eyer Road, Danville, PA 17821 (the “Facility™).

Respondent is the owner and/or operator of the Facility within the meaning of
Section 311(a)(6) of the CWA, 33 U.S.C. § 1321(a)(6), and 40 C.F.R. § 112.2.

Respondent owned and operated the Facility from 1973 to 2015.

The Facility is located approximately 0.25 miles from Mahoning Creek, which is
a tributary to the Susquehanna River.

The Facility could reasonably be expected to discharge oil in harmful quantities
into Mahoning Creek and the Susquehanna River.

The Susquehanna River is a navigable water of the United States within the
meaning of Section 502(7) of the CWA, 33 U.S.C. § 1362(7).

The Facility is an onshore facility within the meaning of Section 311(a)(10) of the
CWA, 33 US.C. § 1321(a)(10), and 40 C.F.R. § 112.2.

The Facility is a non-transportation-related facility within the meaning of 40
C.F.R. § 112.2 and Appendix A of 40 C.F.R. Part 112, as incorporated by
reference within 40 C.F.R. § 112.2.

Due to its location, the Facility could reasonably be expected to discharge oil in
harmful quantities, as defined by 40 C.F.R. § 110.3, into or upon navigable waters
of the United States or adjoining shorelines.

Pursuant to 40 C.F.R. § 112.1, Respondent, as the owner and operator of the
Facility, is subject to the Regulations codified at 40 C.F.R. Part 112.
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Pursuant to 40 C.F.R. § 112.3, Respondent was required to prepare in writing and
implement an SPCC plan, in accordance with 40 C.F.R. § 112.7 and any other
applicable section.

Count I

The findings of fact and conclusions of law contained in Paragraphs 16 through
28 of this CAFO are incorporated by reference herein as though fully set forth at
length.

On August 20, 2015, EPA conducted an SPCC inspection (the “Inspection”) of
the Facility due to a past history of spills and to determine the Facility’s

compliance with Section 311(j) of the CWA and its implementing regulations at
40 C.F.R. Part 112.

During the Inspection, EPA observed that the Facility had a total aboveground oil
storage capacity of approximately 65,550 gallons.

At the time of the Inspection, EPA inspectors observed that Respondent failed to
prepare in writing an SPCC plan for the Facility, in accordance with 40 C.F.R.
§ 112.7 and any other applicable section, as follows:

a. Pursuant to 40 C.F.R. § 112.3(d), a licensed Professional Engineer must
review and certify the SPCC plan; by the certification, the Professional
Engineer attests, “(i) That he is familiar with the requirements of [the
Regulations]; (ii) That he or his agent has visited and examined the
facility; (iii) That the Plan has been prepared in accordance with good
engineering practice [...]; (iv) That procedures for required inspections
and testing have been established; and (v) That the Plan is adequate for the
facility.” At the time of the Inspection, the Professional Engineer’s
attestation in the SPCC Plan for the Facility did not attest that the
procedures for required inspections had been established or that the SPCC
Plan was adequate for the Facility, as required by 40 C.F.R. §
112.3(d)(1)(iv) and (v).

b. Pursuant to 40 C.F.R. § 112.7(a)(3), the owner or operator of a facility
must describe in the SPCC plan the physical layout of the facility and
include a facility diagram, which must mark the location and contents of
each fixed oil storage container and the storage area where mobile or
portable containers are located. At the time of the Inspection, the diagram
in the SPCC plan failed to include a 275-gallon heating oil tank and five
55-gallon drums.

c. Pursuant to 40 C.F.R. § 112.7(j), the owner or operator of a facility must
include in the SPCC plan a complete discussion of conformance with the

applicable requirements and other effective discharge prevention and
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